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Many CALABC members are similarly
situated with the defendants in Sopp because
they, too, operate automotive repair centers,
and the issues presented in the appeal
apply equally to those CALABC members.
CALABC understands the court’s holding
that the tow truck stolen from Sopp’s service
center was a powerful vehicle capable of
inflicting more serious injury and damage
than an ordinary vehicle when not properly
controlled and that the safe operation
of the tow truck was not a matter of
common experience, so as to implicate the
special circumstances doctrine. However,
CALABC believes that the analysis of the
vehicle involved and the duty of care owed
as a result tread a fine line and opens a door
to extend “special circumstances” beyond
the large commercial vehicles.

Review Is Necessary Because Sopp Blurs
The Lines Of Special Circumstances

California courts have found that special
circumstances allowing exception to the rule
of no third party liability in key-in-ignition
cases normally exist in two types of cases.
The first involves vehicles that are large or
commercial in nature. (Richardson v. Ham
(1955) 44 Cal .2d 772, 774-775 [26-ton
bulldozer, not requiring a key ignition, left
unattended in area known to be frequented
by drunken youths, stolen and involved in
accident]; Hergenrether v. East (1964) 61
Cal.2d 440, 441-442, 445-446 [two-ton
truck left overnight with keys in ignition in
a high-crime area was stolen and involved
in an accident]; Palma v. U.S. Industrial
Fasteners, Inc. (1984) 36 Cal.3d 171, 184-
186 [large commercial truck left unlocked
and with keys inside in high-crime area
overnight].) The second type of case involves
ordinary vehicles left in open lots with the
keys in the ignition. (See Murray v. Wright
(1958) 166 Cal.App.2d 589, 590, 591-593

with the keys in the ignition; car stolen and
involved in accident]; Enders v. Apcoa, Inc.
(1976) 55 Cal.App.3d 897, 900, 904-906
[parking lot routinely left keys in ignitions
of parked cars; car stolen and involved in
accident, injuring a police officer]; but see
Avis Rent a Car System, Inc. v. Superior
Court (1993) 12 Cal.App.4th 221, 222-
223, 233 [rental car company regularly
left cars unlocked and unattended, with
keys in ignitions; car stolen and involved in
accident].) The Sopp opinion seems to be
a blend of both lines of cases and extends
some principles, which presents several
problems as a precedent.

The heavy-vehicle line of cases previously
recognized a bulldozer, two-ton work truck,
commercial flat bed truck and an aerial lift
truck as “heavy vehicles” requiring special
skill to operate, and capable of causing great
harm or injury if operated negligently. The
enormity of the potential harm from misuse
of these vehicles created a duty upon the
owner to prevent injury to the public at
large caused by an inexperienced operator.
(Palma v. U.S. Industrial Fasteners, Inc.,
supra, 36 Cal.3d 171, 185.) ’The tow
truck in Sopp is a large vehicle used for
commercial purposes, but aside from the
towing equipment attached thereto no
special skill is required to drive the vehicle.
For all intents and purposes, one who is
accustomed to driving a large passenger
vehicle, say a Hummer, Chevy Suburban,
Ford Excursion, motor home, or Ford F-350
would be able to drive the tow truck. If the
appellate court in Sopp can recognize the
tow truck in this case, requiring no special
skill to drive and comparable to a Hummer,
as a “heavy vehicle” exception to the key-in-
ignition rule, then the door is open to heavy,
non-commercial vehicles as falling within
the exception. The commercial nature
of the vehicle is really superfluous to the

vehicle and enormity of damage caused by
improper use of the vehicle if driven by an
inexperienced operator that is the gravamen
of the exception. A Hummer or other
similar-sized large vehicle left unattended
on a repair lot with the key in the ignition
may, under Sopp, be argued as a special
circumstance.

The line of cases with keys in the ignition
of ordinary vehicles are considered special
circumstances because of the foreseeabilty
of harm from facilitating a theft by leaving
vehicles’ keys in the ignitions. While most
key-in-ignition cases do not qualify as
special circumstances, a few cases recognized
exceptions. In Murray v. Wright, supra, 166
Cal.App.2d 589, the used car lot was known
to leave keys in the ignitions of vehicles
for sale as an invitation and enticement to
prospective buyers to look at the vehicle.
Keys were not left in the ignitions merely for
convenience sake, and it was the facilitation
of theft coupled with common knowledge
about the keys, the unattended lot and
questionable neighborhood that supported
a duty owed to third parties.

This reasoning deviated, however, in Enders
v. Apcoa, Inc., supra, 55 Cal.App.3d 897,
where keys were left in vehicles’ ignitions
for convenience sake at a parking lot where
customers were required to leave their
keys with their vehicles. This practice
was common knowledge, and given the
neighborhood’s stolen vehicle rate and the
appointment of only one parking attendant
for the entire lot, the court held that an
unfortunate accident involving a stolen
vehicle was foreseeable. The defendant
owed a duty because the act of leaving
keys in the vehicles and failure to properly
guard against theft under the circumstances
created a foreseeable liability. (Enders, supra,

at p. 905.)
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However, nearly twenty years later the court
in Avis Rent a Car System, Inc. v. Superior
Court, supra, 12 Cal. App.4th 221, rejected
the Enders reasoning of foreseeability as
the test for duty, and held that keys left
in the ignitions of returned rental cars for
convenience sake, despite a high-crime
neighborhood and prior theft from the
same lot, did not create a duty to control
the conduct of a thief and did not qualify as
a special circumstance. (Avis, suipra, at p.
233.) 'The court did not agree that leaving
cars unattended with keys in the ignitions
was equivalent to inviting or enticing an
incompetent driver to tamper with the
vehicle.  (Ibid.) Leaving the rental cars
with keys in the ignition was no different
than leaving an ordinary car on the street
unlocked and with its keys accessible; an
increase in the risk of theft does not give rise
to a “special circumstance” imposing a duty
upon the owner to third parties. (Ibid.)

The facts of Enders and Avis are sufficiently
similar and should have resulted in consistent
holdings, however, the courts of appeal are
in conflict on this line of cases. Sopp further
blurs the line of duty by applying both
the heavy-vehicle reasoning of potential
harm caused by inexperienced operation
of the vehicle with Enders foreseeability
reasoning (even though Enders is never
cited in the opinion) of a defendant failing
to guard against the theft of a vehicle under
circumstances which called for extra security
precautions (high crime neighborhood, high
rate of auto thefts).

Heavy-vehicle rationale:

“Plaintiffs showed the tow truck stolen from
Sopp’s service center was a powerful vehicle
capable of inflicting more serious injury
and damage than an ordinary vehicle when
not properly controlled and that the safe
operation of the tow truck was not a matter
of common experience, so as to implicate
the special circumstances doctrine.” (Sopp,
supra, at p. 385)

Enders foreseeability rationale:

“Plaintiffs further showed the tow truck
was left unattended and accessible to
thieves within the meaning of the special
circumstances doctrine. The theft occurred
at closing time. As the trial court found,
Sopp’s “security measures or shutdown
procedures were either not in place or not
followed,” despite Huntington Park’s status
as the nation’s leader in vehicle thefts. The
sole Sopp employee in the vicinity of the
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tow truck was operating loud car wash
equipment, preoccupied with washing his
own car, and was unaware of the theft.”
(Ibid.)

Blending of the two theories of special
circumstances:

In view of plaintiffs’ showing with respect
to the powerful nature of the instant vehicle
and that its safe operation was not a matter
of common experience, coupled with the
fact the vehicle, with key in the ignition,
was left unattended, the trial court erred in
finding an absence of special circumstances
and in concluding no duty was owed. (Ibid.)

Sopp is a hybrid of sorts which neither
expressly adopts Enders nor rejects Avis
as precedent. It also doesnt qualify the
characterization of the tow truck as an
unusually large vehicle requiring special
knowledge to operate, except that operation
of the towing equipment requires specialized
knowledge, but the towing equipment was
not a factor in the accident. This case leaves
a reader with more questions than answers
on the issue of special circumstances in key-
in-ignition cases.

Sopp Is A Bad Precedent
The blending of theories in Sopp is

problematic because the tow truck is treated
asboth alarge vehicle capable of causing great
harm and injury, and as an ordinary vehicle
in an environment which supports greater
guarding against theft. Perhaps the court of
appeal was covering all bases in holding as
such, but it seems that the tow truck falls
under one category or the other, but not
both, and blending the two categories only
confuses the duty test further.

If chis tow truck is allowed to be considered a
large vehicle, thereby imposing a duty upon
an owner or bailee to protect the public
from an inexperienced operator, then the
door is open for other similar sized vehicles,
not necessarily bulldozers or two ton trucks,
to be considered “large vehicles” requiring
additional protections for the public’s safety.
Automotive repair shops often repair large
personal vehicles, and have them on their
lots awaiting repairs. Most automotive
repair shops are located in industrial, high-
crime areas with central storage areas nearby
where vehicles awaiting repairs are kept.
The storage areas are generally unattended,
and open and accessible during business
hours. Keys may be left in ignitions to
facilitate moving the vehicles around the lot
or shop area. Shop employees are typically
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nearby, but are not directed to specifically
monitor the vehicles.  Understandably,
Sopp is causing concerns among automotive
repair shop owners because of the potential
liability to them for taking any large vehicles
onto their lots for repairs.

If the tow truck is allowed to be considered
an ordinary vehicle, and leaving keys
accessible in a questionable neighborhood
with a minimally attended lot will impose
a duty to guard against theft, then shop
owners will potentially face liabilicy for
vehicles stolen from their lots while awaiting
repairs. Prior to Sopp, automotive repair
shop owners could rely upon Avis to protect
them from liability if an auto was stolen off
of their lots with the key in the ignition. If
Sopp is upheld, in conflict with Avis, more
confusion will ensue concerning when a
duty is imposed upon ordinary vehicles.
This issue needs clarification from the
Supreme Court. Without clarification, too
many potential doors can open with this
case as precedent, and the already murky
waters, thanks to the conflicting appellate
court decisions, will become even more
obscured.

Conclusion

As a statewide trade association, we can
attest to the confusion in the industry with
regard to potential liability for damages
attributable to vehicles stolen from repair
facilities and driven negligently by thieves.
Given the split in authority, the potential
for liability effectively currently depends
upon the region in which a vehicle owner
or bailee is sued. With appellate districts
seemingly in conflict and developing their
own precedent, the time has come for clear
guidance from the Supreme Court.

Based on the foregoing, we believe that the
petition presents legal issues of significant
importance, and that by reviewing the
decision of the Court of Appeal, this Court
will be able to develop the law in this crucial
area to allow for a consistent determination
as to the duty to prevent vehicle theft.
Therefore, on behalf of the California
Automotive Business Coalition, it is
requested that this Court grant the Petition
for Review in this case.

Respectfully yours,
Robin L. Unander

Attorney for Amicus Curiae
California Automotive Business Coalition
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Utah Judge Quashes Repairer’s
Small Claims Court Win
Upon Appeal From Geico

Collision repairer seeks to revive state
association

A higher court in Utah has overturned a
small claims court victory achieved by a
collision repairer in an alleged short-pay
case involving GEICO.

“Never in a million years” was such a
ruling expected from Utah’s Second
District Court, says Cory Stanger,
manager of Alpine Body Shop in Ogden.

The defeat is especially galling to Stanger
because the judge who adjudicated the
lower court proceeding had issued a
quick verdict in Alpine’s favor. “It was
so cut and dried in small claims,” he
says, noting that he had anticipated an
equally pleasant result Oct. 5 when the
case was heard on GEICO’s appeal.

It was not to be, however. Despite
Stanger’s documentation that he felt
firmly established Alpine’s rates as
meeting the “fair and reasonable”
threshold, Judge Pamela G. Heffernan
discounted the argument.

“She said that doesnt matter — we
should have had an agreed-upon price
before we started the repairs,” Stanger
recounts. “She wasn't listening to what I
had to say. I showed her that I had two
supplements; she really spent no time
trying to understand the industry or
how it works.”

At stake was nearly $900. The Alpine
customer’s car had been struck by a
vehicle driven by an at-fault GEICO
policyholder. When GEICO refused
to pay the full amount of the repair,
Stanger filed suit in small claims court.

The ofhicial defendant was the other
driver, with legal representation supplied
by GEICO. Stanger had “assumed

the assets” of his customer in the case,
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giving him legal standing to pursue the
matter. Alpine is owned by Stanger’s
father, Don, who started the business 25
years ago as a one-bay shop. It has since
grown to 28 bays and eight employees.

Cory Stanger represented himself in
both proceedings, although his lawyer
brother-in-law provided behind-the-
scenes assistance by offering advice and
proofreading documents.

Stanger says he compiled reams of
information seemingly providing proof
that GEICO’s payment limitations
were based on the rates charged by the
insurer’s direct repair program (DRP)
participants, which failed to take into
account a shop’s size, overhead or other
elements that that would better illustrate
an enterprise’s true cost of doing
business, setting appropriate rates and
establishing a suitable profit margin.

He said he spent less than $100 pursuing
the case.

The small claims action was quick
and easy as the judge readily accepted
Stanger’s stance that Alpine’s rates were
fair and reasonable. There was little
deliberation prior to a positive verdict
being rendered.

Stanger professed that he was “thrilled”
when GEICOfileditsappeal. Hebelieved
that the expected ruling in Alpine’s favor
would set a precedent for future filings
from other shops throughout the state.
(In many jurisdictions, small claims
court cases are not subject to review by
a higher authority — what happens in
small claims court stays in small claims
court. Utah and California are among
the exceptions that allow appeals.)

A positive outcome was confidently
anticipated by Stanger based on how
well things went in the lower court.
When Heffernan’s negative ruling came
down with equal swiftness, it came as a
significant jolt to Stanger’s hopes — the
precedent set is not a good one as other
Utah small claims courts are likely to cite
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Heffernan’s decision as the prevailing

legal standard.

Dealing with GEICO has been
especially troublesome, according to
Stanger. Alpine belongs to 14 DRDs,
and “we have pretty successful working
relationships” that garner a substantial
amount of referrals. The shop is not
forced to discount parts, although lower
labor rates are settled upon with each

DRP carrier.

With the walk-in trade, however,
“GEICO’s been the toughest by far” for
obtaining full payment. “With GEICO,
there’s no negotiating” on the price,
Stanger says.

Meanwhile, Stanger is calling on his
Utah collision repair industry colleagues
to revive a long-gone state association.

“Shops have been bending over for
insurance companies for years,” he

contends. “Why? Because we are not
unified!”

A state association went by the wayside
some 15 years ago after a number
of members collectively decided to
raise their rates. “Somebody from
the insurance industry caught wind
of it, and several shops got fined,”
reports Stanger. The state’s insurance
department cracked down over what
was considered price-fixing.

Utah repairers felt the taint of guilt-by-
association with the association, and the
organization eventually disbanded.

“Ever since that time, the shops in
this state have been too scared to band
together,” says Stanger, who insists
that the time has come for Utah’s shop
owners to once again unite and protect
their common business interests. “The
insurance companies are a large industry,
but it’s kind of like every shop for itself,”
he laments.
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Bureau of Automotive Repair
Advisory Group Meeting

Diesel smog check
implementation is on track to
roll out in January of 2010.

Bar is working with the DMV
and ARB to meet that target.
Diesel vehicles up to 14,000 lbs
will be tested

Training video will be available
online with a quiz (not
mandatory) at the end.

Program to start with vehicles
from out of state and change
of ownership, then all biennial
within the first few months.(90
days for registration notices)
There will be no direction to test
only facilities.

Test will consist of an OBD scan,
visual inspection, and visible
smoke test. (No actual emissions
testing will be done)

S Update

2010 update is now renamed the
2012 update.

Will have a 2 phase roll out—1.
Develop OBD/EIS capability. 2.
Implement Tailpipe Capability.
The reason is to simplify rollout,
making sure that using the
internet is feasible.

They are looking into the value
ofdoing only an OBD check on
newer cars.

Phase 1 will not involve any
sales of equipment, just system
software(owned by  state),
complete  the  architecture,
and hardware.(CPU, Printer,
Barcode scanner) and develop
server.

Phase 2 will involve purchasing
new hardware while keeping
the low evaporative tester and
dynamometers while developing
and testing the software.
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BAR, or the manufacturer,
or the shop will be able to do
maintenance on the hardware.
If you need a circuit board, you
may purchase is and put it in
yourself if you are capable.
Requests for proposals from the
manufacturers are going out
soon, Jan 2010.

Starting date is proposed for
November 2012 with completion
in 2013

ignificant savings to shops since
the software will be owned by
the State.

Costestimatesfor new equipment
is around 15K without dyno.
There are still many things
dependent on legislation in the
next year or so.

ARB supports regular testing
of older vehicles, as opposed to
every year smog.

License Restructuring

State has hired consultants to
look at the licensing structure
for the smog program

Create new Repair only license
for both technicians and stations
Create new Inspection only
license for Technicians.

Establish  Technician License
Qualifications applicable to the
License and Job Tasks

Independent Automotive Professionals Association

e I will bring a printout of all the
proposed changes to the general

meeting.

Enforcement Update

Jon McConnel
IAPA Representative

e Focusing on unlicensed and

delinquent shops.

Of the 3300 delinquent shops
85% have gone out of business.
Making great strides by going on
Craig’s List. (laid off techs doing
driveway work)

District Attorney’s office is the
only remedy. (some say they have
no time for such small time stuff)
Joining with the EEE coalition
on raids of businesses. (This
should be a big warning to shops)
They are also going after “Car
Restoration” folks that are not
licensed.

A shop in Fresno was closed
by BAR and fined $33K for
unlicensed activity

They are updating the standards
for becoming a Gold Shield

Station.

R

( \(ONS ‘f‘:’m REPAIQ\

Geoff Lyons
Owner / ASE Master Technician

M - F 8:00am - 5:00pm 720 Paso Robles St
\Ph: (805) 238-0477 Paso Robles, CA 93446)
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ASSOCIATION

P.O. Box 6953

Santa Barbara, CA 93160-6953

Phone (805) 564-1980
www.iapasb.com

Linen Service
Table and Kitchen Linen
Bed and Bath Linen
Aprons and Towels
Grill Pads

962-7687

Santa Barbara

Industrial Service
Industrial and Career Uniforms
Dust Mats and Mops
Shop Towels and Rags
Restroom Supplies

963-0414

Santa Barbara

iy

Mission

Locally Owned and Operated
Since 1930

£ Linen Supply

MISSION LINEN & UNIFORM SERVICE

RVJ
1]
Stu Wertman

Account Representative

Robert V. Jensen, Inc.
IAPA Charter Member

Quality Products at
Affordable Prices

Lompoc Office
Toll Free: (800) 366-8210
Cell (805) 705-9848

@A e

Q u ali ty

™

[ LOVE’S 24 our service
TOWING

ANYWHERE, ANYTIME
SERVING SANTA BARBARA SINCE 1961

RADIO DISPATCHED, DAMAGE FREE TOWING
WHEEL LIFT TOWING FOR EXOTIC CARS, BUSSES, & R.V.S
CAR CARRIER FOR SAFE LOCAL & LONG DISTANCE TOWING

CHECK OUR LOW RATES
(805) 966-2916

24 HOUR PHONE
Specializing in
Rolls Royce, BMW, Ferrari, Motorcycles, Porsche

A u t o

Mike Mahneke

5737 Thornwood Drive
Goleta

Phone 805-681-0021
Fax 805-681-0302
mike@mahneke.com

211 E. Haley St., Santa Barbara )

C ar e

ABSOCIATION

Newsletter Advertising

Business Card
$60 per quarter

5x 3.5 $120 per quarter
Classified

Please call for rates




